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to obtain such a review, the employer 
must, within five calendar days of the 
date of the notice, file by facsimile 
(fax), telegram, or other means nor-
mally assuring next day delivery a 
written request for such a review to 
the Chief Administrative Law Judge of 
the Department of Labor (giving the 
address) and simultaneously serve a 
copy on the Regional Administrator. 
The notice shall also state that the em-
ployer’s request for review should con-
tain any legal arguments which the 
employer believes will rebut the basis 
of the RA’s denial of certification; and 

(3) State that, if the employer does 
not request an expedited administra-
tive-judicial review before a DOL Hear-
ing Officer within the five days: 

(i) The RA will advise the INS that 
the certification cannot be granted, 
giving the reasons therefor, and that 
an administrative-judicial review of 
the denial was offered to the employer 
but not accepted, and enclosing, for 
INS review, the entire temporary labor 
certification application file; and 

(ii) The employer has the oppor-
tunity to submit evidence to the INS 
to rebut the bases of the RA’s deter-
mination in accordance with the INS 
regulation at 8 CFR 214.2(h)(3)(i) but 
that no further review of the employ-
er’s application for temporary labor 
certification may be made by any De-
partment of Labor official. 

(e) If the employer timely requests 
an expedited administrative-judicial 
review pursuant to paragraph (d)(2) of 
this section, the procedures of § 655.212 
shall be followed. 

[43 FR 10313, Mar. 10, 1978, as amended at 59 
FR 41876, Aug. 15, 1994] 

§ 655.205 Recruitment period. 
(a) If the RA determines that the 

temporary labor certification applica-
tion meets the requirements of 
§§ 655.201 through 655.203, the RA shall 
promptly notify the employer in writ-
ing, with copies to the State agency 
and local office. The notice shall in-
form the employer and the State agen-
cy of the specific efforts which will be 
expected from them during the fol-
lowing weeks to carry out the assur-
ances contained in § 655.203 with respect 
to the recruitment of U.S. workers. 
The notice shall require that the job 

order be placed both into intrastate 
clearance and into interstate clearance 
to such States as the RA shall deter-
mine to be potential sources of U.S. 
workers. 

(b) Thereafter, the RA, under the di-
rection of the ETA national office and 
with the assistance of other RAs with 
respect to areas outside the region, 
shall provide overall direction to the 
employer and the State agency with re-
spect to the recruitment of U.S. work-
ers. 

(c) By the 60th day of the recruit-
ment period, or 20 days before the date 
of need specified in the application, 
whichever is later, the RA, when mak-
ing a determination of the availability 
of U.S. workers, shall also make a de-
termination as to whether the em-
ployer has satisfied the recruitment as-
surances in § 655.203. If the RA con-
cludes that the employer has not satis-
fied the requirement for recruitment of 
U.S. workers, the RA shall deny the 
temporary labor certification, and 
shall immediately notify the employer 
in writing with a copy to the State 
agency and local office. The notice 
shall contain the statements specified 
in § 655.204(d). 

(d) If the employer timely requests 
an expedited administrative-judicial 
review before a DOL Hearing Officer, 
the procedures in § 655.212 shall be fol-
lowed. 

§ 655.206 Determinations of U.S. work-
er availability and adverse effect on 
U.S. workers. 

(a) If the RA, in accordance with 
§ 655.205 has determined that the em-
ployer has complied with the recruit-
ment assurances, the RA, by 60th day 
of the recruitment period, or 20 days 
before the date of need specified in the 
application, whichever is later, shall 
grant the temporary labor certification 
for enough aliens to fill the employer’s 
job opportunities for which U.S. work-
ers are not available. In making this 
determination the RA shall consider as 
available for a job opportunity any 
U.S. worker who has made a firm com-
mitment to work for the employer, in-
cluding those workers committed by 
other authorized persons such as farm 
labor contractors and family heads; 
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such a firm commitment shall be con-
sidered to have been made not only by 
workers who have signed work con-
tracts with the employer, but also by 
those whom the RA determines are 
very likely to sign such a work con-
tract. The RA shall also count as avail-
able any U.S. worker who has applied 
to the employer (or on whose behalf an 
application has been made), but who 
was rejected by the employer for other 
than lawful job-related related reasons 
unless the RA determines that: 

(1) Enough qualified U.S. workers 
have been found to fill all the employ-
er’s job opportunities; or 

(2) The employer, since the time of 
the initial determination under 
§ 655.204, has adversely affected U.S. 
workers by offering to, or agreeing to 
provide to, alien workers better wages, 
working conditions, or benefits (or by 
offering or agreeing to impose on alien 
workers less obligations and restric-
tions) than that offered to U.S. work-
ers. 

(b) (1) Temporary labor certifications 
shall be considered subject to the con-
ditions and assurances made during the 
application process. Temporary labor 
certifications shall be for a limited du-
ration such as for ‘‘the 1978 apple har-
vest season’’ or ‘‘until November 1, 
1978’’, and they shall never be for more 
than eleven months. They shall be lim-
ited to the employer’s specific job op-
portunities; therefore, they may not be 
transferred from one employer to an-
other. 

(2) If an association of employers is 
itself the employer, as defined in 
§ 655.200, certifications shall be made to 
the association and may be used for 
any of the job opportunities of its em-
ployer members and workers may be 
transferred among employer members. 

(3) If an association of employers is a 
joint employer with its employer mem-
bers, as defined in § 655.200, the certifi-
cation shall be made jointly to the as-
sociation and the employer members. 
In such cases workers may be trans-
ferred among the employer members 
provided the employer members and 
the association agree in writing to be 
jointly and severally liable for compli-
ance with the temporary labor certifi-
cation obligations set forth in this sub-
part. 

(c) If the RA denies the temporary 
labor certification in whole or part, the 
RA shall notify the employer in writ-
ing by means normally assuring next- 
day delivery. The notice shall contain 
all of the statements required in 
§ 655.204(d). If a timely request is made 
for an administrative-judicial review 
by a DOL Hearing Officer, the proce-
dures of § 655.212 shall be followed. 

(d) (1) After a temporary labor cer-
tification has been granted, the em-
ployer shall continue its efforts to ac-
tively recruit U.S. workers until the 
foreign workers have departed for the 
employer’s place of employment. The 
employer, however, must keep an ac-
tive job order on file until the assur-
ance at § 655.203(e) is met. 

(2) The ES system shall continue to 
actively recruit and refer U.S. workers 
as long as there is an active job order 
on file. 

[43 FR 10313, Mar. 10, 1978, as amended at 59 
FR 41876, Aug. 15, 1995] 

§ 655.207 Adverse effect rates. 

(a) Except as otherwise provided in 
this section, the adverse effect rates 
for all agricultural and logging em-
ployment shall be the prevailing wage 
rates in the area of intended employ-
ment. 

(b)(1) For agricultural employment 
(except sheepherding) in the States 
listed in paragraph (b)(2) of this sec-
tion, and for Florida sugarcane work, 
the adverse effect rate for each year 
shall be computed by adjusting the 
prior year’s adverse effect rate by the 
percentage change (from the second 
year previous to the prior year) in the 
U.S. Department of Agriculture’s 
(USDA’s) average hourly wage rates for 
field and livestock workers (combined) 
based on the USDA Quarterly Wage 
Survey. The Administrator shall pub-
lish, at least once in each calendar 
year, on a date or dates he shall deter-
mine, adverse effect rates calculated 
pursuant to this paragraph (b) as a no-
tice or notices in the FEDERAL REG-
ISTER. 

(2) List of States. Arizona, Colorado, 
Connecticut, Florida (other than sugar 
cane work), Maine, Maryland, Massa-
chusetts, New Hamsphire, New York, 
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